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Court of Appeals of the District of Columbia. 


No. 4312. 

Charles A. Compton et al., Appellants, 

vs. 

Cuno H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41935. 

Charles A. Compton and Sarah E. Compton, Plaintiffs, 

vs. 

Cuno H. Rudolph, James F. Oyster, and J. Franklin Bell, Com¬ 
missioners of the District of Columbia, and Chas. Schneider Bak¬ 
ing Company, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill. 

Filed November 20, 1923. 

In the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equity. No. 41935. 

Charles A. Compton and Sarah E. Compton, Plaintiffs, 

vs. 

Cuno H. Rudolph, James F. Oyster, and J. Franklin Bell, Com¬ 
missioners of the District of Columbia, and Chas. Schneider Bak¬ 
ing Company, a Corporation, Defendants. 

To the Honorable Justice of the Supreme Court of the District of 
Columbia holding an equity court: 

The plaintiffs respectfully show to the Court as follows: 

(1) That they are citizens of the United States, residents of the 
District of Columbia, and file this bill in their own right as such, be- 

1—4312a 
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in«i the owners in fee simple of Lot No. 0 in Square Five Hundred 
and Sixteen (516). and entitled to the free and uninterrupted use 
of the alley hereinafter referred to. 

(2) That the defendants, Cuno II. Rudolph, .James F. Oyster and 
J. Franklin Hell are citizens of the United States, residents of the 
District of Columbia, and Commissioners of the District of Columbia, 
and are sued as the Commissioners of the District of Columbia, 
and who without legal or equitable right or authority passed an 
order, dated August 31, 1023, to close the alley adjoining the rear 
of said Lot C in Square Five Hundred and Sixteen (516), thereby 
preventing the free and lawful use of said alley by your 

2 complainants. 

(3) That the defendant, (’has. Schneider Baking Com¬ 
pany, is a corporation doing business in the District of Columbia, and 
is sued in its own right, being the owner in fee simple of lots No. 
D, E. F, 42. 46. 800. 801. and 85.3 in Square 510, and who without 
legal or equitable right or authority, the plaintiffs are informed and 
believe, is iilamt to place an obstruction in the alley adjoining the 
rear of said lots heretofore above mentioned, thereby inequitably and 
illegally preventing the free and lawful use of said alley bv your 
complainants. 

(4) That heretofore, to wit, on the 14th day of February, 1869 
Joseph II. Fletcher and others, being the owners in fee simple of 
the original lots above mentioned, donated to the District of Columbia 
the ten (10) foot alley in the rear of the above mentioned lots and 
the three (3) foot alley extending north from said ten (10) foot 
alley to the thirty (30) foot alley in said square, and recorded in 
liber C. H. B. Folio 13 of the Surveyors Office of the District of 
Columbia, said alley being dedicated in the said subdivision for alley 
purposes; that the District of Columbia l>v its Commissioners accepted 
said alley, as aforesaid, in Square 510, and directed the Surveyor 
of the District of Columbia to enter the same of record; that this act, 
first on the part of Joseph II. Fletcher and others, and second on 
the part of the Commissioners of the District of Columbia, was a de¬ 
dication of said alley for public use. and it has so been used by the 
public for a long period of time. 

(5) That subsequently said Joseph L. Fletcher and others con¬ 
veyed Lot C, Square 516 by deed in fee simple to Joseph II. David¬ 
son. same being recorded in Liber 1011, Folio 46 of the Land 

3 Records of the District of Columbia, and bearing date of 
August 17. 1882; that the deed delivered to said Davidson did 

not embrace that piece or parcel of land shown by said sulnlivision 
to be set apart for an alley, but said deed conveyed all rights, ease¬ 
ments. and privileges of said alley; that the Commissioners of the 
District of Columbia on the 31st dav of August. 1923. ordered the 


above mentioned allcv to be closed and directed tin* Surveyor of the 
District of Columbia to record a plat in his office, which plat pur¬ 
ported to contain the signatures of the owners of all the land abutting 
on the said alley parts of which are proposed to he closed; that said 
plat does not contain the signatures of vour complainants or either 
of them, as appears from a copy of said plat, which is hereto at- 
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tached and made a part hereof and is prayed to be read and con¬ 
sidered as fully as if set forth in detail herein; that said Commis¬ 
sioners of the District of Columbia have no authority to close said 
alley, and the defendant, Chas. Schneider Baking Company, a Corpo¬ 
ration, has no legal or equitable right to maintain an obstruction in 
the above mentioned alley in Square 516; and by reason of said 
closing complainants are prevented and prohibited from using said 
alley and serious damage and loss will nereby result to your com¬ 
plainants if this alley be actually closed. 

(6) That your complainants, as joint tenants, acquired lot C. 
in Square 516 from the heirs at law of Joseph H. Davidson, on 
the 31st day of August, 1919; that the defendant, Chas. Schneider 
Baking Company, a corporation, holds deeds to said lots No. L), E, F, 
42, 46, 800, 801, and 853, in Square 516, subject to the rights, 

4 ways, easements, and privileges of your complainants to the 
use of said alley; that the defendant, Chas. Schneider Baking 

Company, has no right, legal or equitable, to have and maintain ob¬ 
structions which your complainants are informed and believe, and so 
believing aver, are to be made in said alley, that prevent or prohibit 
the free and uninterrupted use of said alley by complainants; that 
the order of the Commissioners of the District of Columbia to close 
said alley, thereby preventing the free and uninterrupted use of said 
alley by your complainants, is arbitrary, unlawful, and without legal 
or equitable right or authority; that the closing of said alley by the 
Commissioners of the District of Columbia has caused serious damage 
and loss to complainants by preventing them from the free and unin¬ 
terrupted use of said alley, as in justice and equity complainants 
should rightfully have; that if the defendants are permitted to close 
and obstruct said alley, irreparable damage and financial loss and 
inconvenience will result to complainants’ real estate and business; 
that it is inequitable and unjust for the defendants, the Commis¬ 
sioners of the District of Columbia, to allow the defendant. Chas. 
Schneider Baking Company, a corporation, to appropriate for its own 
use that piece or parcel of land owned by the District of Columbia 
and lawfully set apart as an alley for the benefit of the owners of lots 
in square 516, and for the general public, for which wrong complain¬ 
ants have no remedy except by the interposition of this Honorable 
Court. 

Premises considered, petitioners pray: 

(1) That the United States writ of subpoena may issue out of this 
Honorable Court commanding said defendants to appear and answer 
tho exigencies of this bill, the oath to the answer being hereby ex¬ 
pressly waived. 

5 (2) That this Honorable Court may by a decree grant an 
injunction permanently and perpetually enjoining and pro¬ 
hibiting the defendants, Commissioners of the District of Columbia, 
from actually and physically closing anv part of said alley, at the 
rear of said lots Nos. C, E. D, F, 42. 46, 800. 801, 853, in Square 
516, and permanently and perpetually enjoining the defendant, 
Chas. Schneider Baking Company, from erecting any structure which 
will obstruct’ in anywise the use of the above mentioned alley. 
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(3) That complainants may have such other and further relief 
as the nature of the ease mav require. 

CHARLES A. COMPTON. 
SARAII E. COMPTON. 

\Y\ GWYNN GARDINER, 

J. WILLIAM TOMLINSON. 

A f tor in•/* for Plaintiff*. 


We, Charles A. Compton and Sarah E. Compton, being first duly 
sworn on oath depose and state that we have read the foregoing pe¬ 
tition hv us subscribed and know the contents thereof; that the mat- 
ters and things therein contained of our own knowledge are true, and 
those upon information and belief, we believe to he true. 


CHARLES A. COMPTON. 
SARAH E. COMPTON. 


Subscribed and sworn to before me this 

1923. 

f SEAL. ] 


*2Oth dav of November, 
ETHEL R. GUISE. 


(Here follows plat marked page 0.) 

Answer of Commissioner* of the District of Colombia. 

piled December 28, 1023. 


******* 

Now come Cuno II. Rudolph, James F. Oyster and J. Franklin 
P*e!l, Commissioners of the District of Columbia, and for answer to 
the bill filed in the above entitled cause, respectfully show to the 
Court as follows: 

1. Answering paragraph 1 of said bill, defendants admit, for the 
purposes of this proceeding, the citizenship and residence of the 
plaintiffs herein and their ownership of lot C in square 516, but, as 
to the allegation in said paragraph as to the rights of the plaintiffs 
to the use of the alley therein referred to. defendants are advised that 
said allegation is a conclusion of law which they are not required 
to answer. 

2. Answering paragraph 2 of said hill, defendants admit their 
citizenship and residence and the fact that they are Commissioners 
of the District of Columbia and that as such Commissioners they 
passed an order dated August 31, 1923. closing a certain alley therein 
referred to. a certified copy of said order being annexed hereto and 
made a part hereof and marked “Commissioners Exhibit A". That 
as to the allegation in said paragraph that said order was without 
legal or equitable right or authority, defendants are advised that said 
allegation is a conclusion of law which they are not required to 
answer. 

3. Answering paragraph 3 of said bill, defendants admit, for the 
purposes of this proceeding, that the defendant, the Charles Schneider 
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flaking Company is a corpomtion doing business in tlie District of 
Columbia and is the owner in fee simple of lots No. D, E. F, 

8 42, 800, 801, and 853 in Square 51(1. Answering the rest of 
said paragraph, defendants admit, for the purposes of this 

proceeding, that the defendant Charles Schneider Baking Company 
is contemplating building upon or otherwise improving the portions 
of the alley colored in green upon the plat dated March 23, 1923, re¬ 
ferred to in said order of August 31, 1923, a blue print copy of slid 
plat being attached hereto and made a part hereof and marked “Com¬ 
missioners’ Exhibit B”, but as to tbe allegation that said improvement 
is without legal or equitable authority and the allegation that said 
improvement will illegally prevent the use of said alley bv plaintiffs, 
defendants are advised that said allegations are conclusions of law 
and are not required to be answered herein. 

4. Answering paragraph 4 of said bill, defendants admit the 
allegations therein as to the dedication of tbe 10 foot alley and the 
3 foot alley by virtue of the plat of February 14, 1809, of Joseph II. 
Fletcher et. ah, and attach hereto and make a part hereof a blue 
print copy of said plat marked “Commissioners’ Exhibit C”, and 
admit the acceptance of said plat and the recording of the same as 
alleged, and that the land embraced within said alleys thereupon be¬ 
came public alleys for public use. That as to the allegation that 
said alley had been used by the public for a long period of time, de¬ 
fendants are not advised as to the fact thereof and therefore can 
neither admit nor denv the same, but if the same be material call for 
strict proof thereof. Defendants are advised however that the facts 
contained in said allegation are immaterial in this proceeding. 

* 5. Answering paragraph 5 of said bill, defendants admit, for the 
purpose of this proceeding, tbe conveyance of lot C in square 51(» by 
Joseph I.. Fletcher to Joseph IT. Davidson, as alleged. That 

9 the residue of said paragraph has been answered by defend¬ 
ants in their answers to the preceding paragraphs of said bill, 

except as to the allegation of the damage or loss to the plaintiffs from 
the closing of said alley, as to which damage or loss defendants are 
not advised and therefore can neither admit nor deny the same, 
but if such loss or damage be material, call for strict proof thereof. 

t>. Answering paragraph 0 of said bill, defendants admit, for the 
purpose of this proceeding, that the plaintiffs acquired title to said 
lot C in square 510 from the heirs at law of Joseph II. Davidson as 
alleged. That as to the allegation that the defendant tbe Charles 
Schneider Baking Company holds the title to lots I), E, F, 42. 40. 800, 
801, and 853 in square 510. “subject to the rights, ways, easements, 
and privileges” of tbe plaintiffs “to the use of said alley”, defendants 
are advised that said allegation is a conclusion of law which they are 
not required to answer herein. That as to the allegation “that the 
closing of said allev bv the Commissioners of the District of Columbia 
lias caused serious damage and loss” to the plaintiffs “by preventing 
them from the free and uninterrupted use of said alley” defendants 
are not advised as to the fact thereof and therefore can neither admit 
nor deny the same, and if the same be material call for strict proof 
thereof. That defendants are advised that the matter contained in 
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tlu* residue of said paragraph constitutes conclusions of law which 
thev are not required to answer. 

And having fully answered the defendants, the Commissioners 
of the District of Columbia, pray to be discharged with costs. 

10 CUNO II. RUDOLPH, 

JAS. F. OYSTER. 

J. F. BELL, 

Commissioners of the District of Columbia. 


F. II. STEPHENS, 

(1EORGE P. PARSE, 

Attorneys for Appellees. 

District of Columbia, ss: 

Cuno II. Rudolph, James F. Oyster and J. Franklin Bell, being 
duly sworn, depose and say that they are Commissioners of the Dis¬ 
trict of Columbia, that thev have read the answer bv them subscribed 

« « 

as such Commissioners and know the contents thereof; and that the 
matters and things set forth upon.their personal knowledge are true, 
and those stated upon information and belief they believe to be true. 

CUNO II. RUDOLPH, 

JAS. F. OYSTER. 

J. F. BELL. 

Subscribed and sworn to before me this 28th day of December. 
1923 

|seal.] JOSEPH C. McGARRAGIIY. 

Xotary Public, D. ('. 

11 Commissioners’ Exhibit A. 

E. D. 185,802. 

Commissioners of the District of Columbia, Executive Office. 

Washington. 

Board of Commissioners: Cuno II. Rudolph. President; James F. 
Oyster, J. Franklin Bell, Maj., Corps of Engineers, U. S. Army; 
Daniel E. Garges, Secretary. 

267,767. 

August 31, 1923. 

Whereas, the Commissioners of the District of Columbia have re¬ 
ceived a dedication from the owner of lot D. square 516, of a part of 
said lot for the widening of the alley in said square, as indicated in 
red on plat designated “Opening and Closing of Alleys in square 51G, 
dated March 23d. 1923”, and have also received a petition from the 
owner of lots E. F. 42. SOO. 801 and 4(5 of said square, abutting on 
the alley, a portion of which, as indicated in green on said plat, it 

f 
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is requested be elosed under (lie provisions of Section 1608-ri of the 
Code of Law for the District of Columbia: 

And whereas, a portion of the alley petitioned to he closed is part 
of an original alley which the Commissioners are authorized by law 
to sell for cash at a price not less than the assessed value of the con¬ 
tiguous lots: 

And whereas, the value of the land contained in that portion of 
the original alley petitioned to be closed, based on the assessed value 
of the contiguous lots, if four hundred and forty-two dollars and 
forty-four cents ($442.44), it is hereby 

Ordered: That the dedication of a portion of Lot D, in square 516, 
as indicated in red on said plat, is hereby accepted, and that the part 
of the existing public alley in said square, as indicated in green on 
said plat, is hereby closed, provided, that the owner of lots D, E. F, 
42. 800, 801 and 40 of said square shall pay to the Collector of Taxes 
for deposit with the Treasury of the United States, under the pro¬ 
visions of Section 1011 of said Code, the sum of four hundred and 
forty-two dollars and forty-four rents ($442.44), whereupon title to 
the land contained in that part of the original alley to be closed 
shall vest in said owner under the provisions of Sec. 1608-a of the said 
Code of Law for the District of Columbia. 

12 Copies of this order shall be furnished to the Surveyor of 

the District of Columbia, and to the Recorder of Deeds, 
through the Auditor, to he recorded upon the payment of the sum 
hereinbefore mentioned. 

Official copy furnished. 

Bv order: 

DANIEL E. GAUGES, 

Secretary. 

E. D. 

Surveyor. 

Recorder. 

C. B. 

(In margin:) 

1 hereby certify that this order was duly adopted by the Board 
of Commissioners of tlie District of Columbia at a Board Meeting 
held August 31, 1023. 

DANIEL E. GARGES, [seal.] 
Secretary Board of Commissioners 

of the District of Columbia. 

Memorandum. 

Commissioners’ Exhibit B mentioned in answer is the same a« the 
Plat to the Bill. 


(Here follows Commissioners’ Exhibit C, marked page 13.) 
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14 Answer of the Charles Schneider Baking Co., a Corporation. 

Filed December 31, 10*23. 


For answer to the bill of complaint filed in the above-entitled cause, 
the defendant The Charles Schneider Baking Company, a corpo¬ 
ration, respectfully represents: 

I. Answering the first paragraph of plaintiffs' bill, this defendant 
admits that the plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia, and are tlie owners in fee simple 
of lot “C” in Square numbered Five Hundred and Sixteen (516), in 
the City of Washington, District of Columbia. 

It denies that as such owners plaintiffs are entitled to the free and 
uninterrupted use of the alleys referred to in the succeeding para¬ 
graphs of plaintiffs' bill. 

II. Answering the second paragraph of plaintiffs’ bill, this de¬ 
fendant admits that the defendants Cuno II. Rudolph, James F. 
Oyster and .1. Franklin Bell are citizens of the United States, resi¬ 
dents of the District of Columbia, and Commissioners of said District, 
and that thev are sued as such. It denies that said defendants, with- 
out legal or equitable right or authority, passed an order dated August 
31, 1923, to (Jose an alley adjoining the rear of said lot “C” in said 
Square 516, and thereby prevented the free and lawful use of said 
alley by the plaintiffs. It avers, on the contrary, that by order of 
the Commissioners of the District of Columbia, dated August 31. 
1923, that portion of a ten foot alley in the rear of lots numbered 

Eight Hundred (800), Forty-two (42), “F” and “E”, in 
15 said Square 510, was closed, and the portion of said alley 
in the rear of lot “D” in said Square was widened so as to 
become seventeen feet wide, and the portion of said alley in the rear 
of said lot “C”, owned by plaintiffs, was unaffected as to width but 
greatly improved by tlie widening of said alley in the rear of said lot 
“D”. adjoining on the west plaintiffs’ lot “C*\ 

III. Answering the third paragraph of said bill, this defendant 
admits that the defendant The Charles Schneider Baking Company 
is a corporation doing business in the District of Columbia, and is 
the owner in fee simple of lots “D”, “E”, “F", Forty-two (42). 
Forty-six (40), Eight Hundred (800), Eight Hundred and One 
(801), and Eight Hundred and Fifty-three (853), in said Square 
510; but it denies that without legal or equitable right or authority 
it is alxmt to place an obstruction in the alley adjoining the rear 
of the lots by the plaintiffs in the third paragraph of their bill men¬ 
tioned. It avers the fact to be that there is in said Square no alley 
that can properly be said to be in the rear of said lots. It avers the 
fact to be that the alley space colored in green upon tlie pint dated 
March 23. 1023. and referred to in said order of August 31, 1023, 
copy of which said nlat is attached hereto, marked “Exhibit Schneider 
A”, and prayed to l>e taken and considered as a part hereof, embraces 
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portions of two separate alleys and the entirety of a third separate 
alley, that is, a portion of an original alley twenty feet wide, the 
entirety of a subdivision alley three feet wide, and a portion of a sub¬ 
division alley ten feet wide, and that said portion of the twenty-foot 
alley and the entirety of the three-foot alley colored in green 
Id upon said plat, in the rear of lot Forty-six (46), and on the 
north-east corner of lot Eight Hundred and one (801), in 
said Square 516, although not formally closed by order of the Com¬ 
missioners of the District of Columbia prior to said order of August 
.“>1, 19*23, have in fact been closed for more than thirty years, by a 
building erected thereon, and were so closed before this defendant, 
The Charles Schneider Raking Company, became owner of said lots 
Forty-six (46) and Eight Hundred and One (801), and before the 
plaintiffs became the owners of said lot “C \ in said Square 516. 

It admits that it is contemplating building upon and otherwise 
improving the alley area so closed by said order of August 31, 1923, 
in modernizing, enlarging and making extensive improvements to 
its bakery plant in said square; hut it denies that the improvements 
contemplated by it will in anywise prevent the free and lawful use 
by the plaintiffs of the ten-foot alley in the rear of said lot “C” 
owned by them. 

IV. Answering the fourth paragraph of plaintiffs’ bill, this de¬ 
fendant denies the allegations thereof as they are in said paragraph 
set forth, and avers the fact to be. with respect to said allegations, that 
on the fourteenth day of February. 1869, one Joseph II. Fletcher, 
one Mary A. Fletcher and one Eliza I. Humphreys tiled a sub¬ 
division as shown by plat thereof recorded in Liber C, II, B, folio 
13. of the records of the Office of the Survevor of the District of 


Columbia, copy of which said plat is attached hereto, marked “Ex¬ 
hibit Schneider B”, and prayed to be taken and considered as a 
part hereof; that by said subdivision the east 67 feet of original lot 
One (1) was subdivided into lots “C”, “D”, “E” and “F”, 
17 the south 10 feet of original lot Twenty-eight (28) was de¬ 
dicated as an allev ten feet wide, and the east 3 by 43 feet 
of original lot Two (2) was dedicated as an alley three feet wide, 
leading from said ten-foot alley to said original twenty-foot alley, in 
said square. It admits the acceptance of said plat and the recording 
of the same as alleged in plaintiffs’ bill, and that the land embraced 
within said three-foot alley and said ten-foot alley thereupon became 
public alleys for public use; but it denies that the same have been 
used bv the public for a long period of time. and as to said three- 
foot alley avers the fact to be, as in the third paragraph hereof set 
out. that a building is now thereon, having been erected more than 
thirty years ago, and as to said ten-foot alley that since said erection 
of said building said ten-foot alley is and has been in fact a blind 
alley and as such not used by, and of no use to. the public. 

V. Answering the fifth paragraph of plaintiffs’ bill, this defend¬ 
ant admits, for the purposes of this proceeding, the conveyance of 
lot “C” in Square 516 by Joseph II. Fletcher and others to Joseph 
II. Davidson, as alleged. 

With the exception of the last paragraph of said fifth paragraph, 
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referring to the damage to the palintiffs, this defendant denies the 
remaining averments of said fifth paragraph as the same are therein 
set out, and axel’s the facts to he as it has heretofore in the second 
paragraph of this its answer alleged. 

This defendant denies that by reason of the closing of said alley 
plaintiffs are prevented and prohibited from using said alley and 
thereby caused to suffer serious damage and loss, and axers 
IS the fact to he* that the Commissioners of the District of 


Columbia, by their said order of August 31, 10*23, closing a 
portion of said ten-foot alley, in noxvise caused damage or loss to 
plaintiffs, as said ten-foot alley in the rear of plaintiffs’ premises is 
not closed, but on the contrary, said allev is widened immediately 
to the xvest of said premises, thereby giving plaintiffs more available 
allev outlet than thex* at any time theretofore had. 

« t V 

Thi« defendant further avers the fact to be that plaintiffs’ allegation 
of damage is without foundation in fact, as for a long period of time, 
to wit. since 1896. many years before plaintiffs acquired said lot “C’\ 
the full area of said lot has been, and now is, covered bv a building 
with no doors or other opening permitting entrance into said build¬ 
ing from said alley. 

VI. Ansxvering the sixth paragraph of plaintiffs’ bill, this de¬ 
fendant admits that the plaintiffs as joint tenants acquired lot “C’\ 
in Square 516. from the heirs of said Joseph II. Davidson, on the 
thirty-first day of October, 1019, and not August, as in said para¬ 
graph alleged; but it denies that ibis defendant holds deeds to lots 


Fortv-two 


(42). Forty-six (46), Eight Hundred 


(*00), Eight Hundred and One (SOI) and Eight Hundred and 


Three (803), in said Square, subject to the rights, ways, easements 
and privileges of the plaintiffs. It denies that it contemplates the 
maintenance of any obstruction in any alley in said Square 516 that 
xvill in anywise interfere xvith or obstruct anv use of any such allev' 
in said Scpuire that the plaintiffs ever had at any time since they 
acquired said lot “O ’. 

10 It denies that said order of the Commissioners of the District 


of Columbia of August 31, 1023, is arbitrary, unlawful and 
without legal or equitable right or authority, and avers the fact to 
be that slid order was passed by said Commissioners pursuant to 
authoritv in them reposed bv Section 1608-A of the Code of Laxv for 
the District of Columbia. It denies that said order of said Com¬ 


missioners has caused serious damage and loss to plaintiffs, and avers 
the fact to be. as in the fifth paragraph of this answer averred, that 
said order of the Commissioners in widening the portion of said ten- 
foot alley in the rear of said lot “D” in said Square gives the plain¬ 
tiffs more available alley space than they at any time theretofore had. 
It denies that plaintiffs xvill suffer irreparable injury and financial 
loss and inconvenience to their real estate and business bv the erection 
of the improvements in said square 516 contemplated by this de¬ 
fendant. It denies that it is inequitable and unjust for the defend¬ 
ants. the Commissioners of the District of Columbia to allow this 


defendant to appropriate to its oxvn use such portions of said public 
alleys as are closed by their said order of August 31, 1923, and avers 


C. A. COMPTON ET AL. VS. CUNO II. RUDOLPH ET AL. 


11 


tlio fact to be that by their said order said Commissioners make only 
such disposition of the closed portions of said alleys as they are by 
law authorized and directed to make. 

And having fully answered, this defendant prays to be lienee dis¬ 
missed, with costs. 

THE CHARLES SCHNEIDER BAKING 
TOMPANY 

By JOHN G. MEINBERG, 

President. 


JOHN E. LASKEY, 

Attorney for Defendant, The Charles Schneider Baking Com¬ 
pany. 

20 District of Columbia, ns: 

John G. Meinberg. being first duly sworn, upon oath deposes and 
savs: 

That he is President of The Charles Schneider Baking Company, 
a corporation organized under the laws of the District of Columbia, 
named as defendant in the above-entitled cause; and signed the fore¬ 
going answer as such; that he has read said answer and knows the 
contents thereof; that the matters and things therein stated as of his 
own knowledge are true and those' stated as upon information and be¬ 
lief he believes to be true. 

JOHN G. MEINBERG. 

Subscribed and sworn to before rnc this .‘list day of December, 
\ D 199J 

[notarial SEAL. 1 MABEL E. ASHLEY, 

Notary Public, D. C. 


Memorandum. 


“Exhibit Schneider A” attached to above answer is same as Plat 
attached to Bill. “Exhibit Schneider B” is same as Commissioners’ 
Exhibit C attached to their answer. 


Stipulation. 

Filed November 11, 1924. 

♦ * * * * * * 

In order to supplement the averment of the Bill and answers 
herein and to facilitate and aid the hearing of the cause upon Bill 
and Answers the parties hereto stipulate and agree that the Plaintiff’s 
bill may be considered as containing an averment. 

That there were no condemnation proceedings had in the matter of 
widening and closing of alleys in Square old involved herein and 
that said averment is not denied by the answer of the defendant* or 
either of them. 
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21 That till* Plaintiff*!* bill may he considered as containing 

an averment that the petition for widening and closing of 
alleys in Sepia re 516 dated March 23, 1923, a copy of which is tiled 
as an exhibit to Plaintiff’s hill was not signed by the plaintiffs or 
either of them and that said averment is not denied bv the answer 
of the defendants or either of them. 

That the answer of the Charles Schneider Baking Company may 
he considered as containing an averment that said Defendant the 
Charles Schneider Baking Company, the owner of Lots I>, E, F. 42, 
MM), SOI and 40. Square ’>10 paid the sum of $442.42 to the Collector 
of Taxes of the District of Columbia pursuant to the order of the 
Commissioners of the said District dated August 31, 1923, and that 
thereafter copies of said order were duly recorded in the office of 
the Survevor of the District of Columbia, and in the office of the 
Becordor of Deeds of said District. 


That the answer of the Defendant Commissioners may be con¬ 
sidered as containing an averment that by the closing of the alleys 
and parts of alleys affected bv the order of the Commissioners dated 
August 31. 1923. if lawful the District of Columbia was thereby re¬ 
lieved from the obligation to further light, pave, repair, clean, police, 
and otherwise care for the space theretofore embraced in said alleys 
and parts of allevs. 

ROBT. L. WILLIAMS. 

F. H. STEPHENS, 

Ath/s. for Defendant Commissioners. 

JOHN E. LASKEY, 

Atty. for Schneider Baking Co. 

J. WM. TOMLINSON, 

Atty. for Plaintiffs. 


Memorandum of Court. 

Filed November 13, 1924. 

******* 


This is a suit to enjoin the Commissioners of the District of 
Columbia from physically closing any part of an alley at the rear 
of lots Nos. C. D, E, F. 42, 49. 800 N()i, and 853, in Square 516: and 
to enjoin the (’has. Schneider Baking Company from erecting any 
structure which, in anywise, will obstruct the use of said allev. 

The case is before the court on final hearing, upon the pleadings 
and stipulation of counsel. 

It appears from said pleadings and stipulation that the Chas. 
Schneider Baking Company, as owner of Lot D, Square 516, filed 
with the Commissioners of the District of Columbia, on March 23, 
1923. a dedication of part of said lot. for the widening of the alley 
in said square: and that the concern named, also, filed petition to 
close parts of the alleey, said petitioner being the owner of lots E, 
F, 42, 800. 801, and 40. abutting on said alley, a portion of which 
it requested be closed. It further appears that a portion of the alley 
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petitioned to he closed is part of an original alley. Thereafter, on 
August 31, 1923, said Commissioners, at a Board Meeting, adopted 
the following order: 

“That the dedication of a portion of Lot I), in Square 516, as 
indicated in red on said plat, is hereby accepted, and that the part 
of the existing public alley in said square, as indicated in green on 
said plat, is hereby closed, provided, that the owner of lots I), E, F, 
42. 800, 801 and 46 of said square shall pay to the Collector of Taxes 
for deposit with the Treasury of the United States, under the provi¬ 
sions of Sections 1611 of said Code, the sum of four hundred and 
forty-two dollars and forty-four cents ($442.44). Whereupon title 
to the land contained in that part of the original alley to be closed 
shall vest in said owner under the provisions of See. 1608-a of the 
said Code of Law for the District of Columbia.” 

23 It further appears that the amount of the assessment, supra, 

was duly paid. 

The authority of the Commissioners in the premises is challenged 
by plaintiffs; as well, also, the manner in which the authority was 
exercised, if authority there be. 

Upon consideration of the issues presented bv the pleadings, aided 
bv the oral arguments of counsel, the Court has reached the con¬ 
clusion that plaintiffs are not entitled to the relief prayed herein. 
Accordingly, decree dismissing the bill may be prepared and sub¬ 
mitted, on notice. 

A. A. IIOEIILIXG, 

Justice. 

November 13, 1924. 


Order Dismissing Bill. 

Filed November 18, 1924. 

******* 

This cause came on for final hearing upon the bill, the answers 
thereto and the stipulation of counsel filed herein, and having been 
argued by counsel for the respective parties and considered by the 
Court, 

It is, this 18th day of November, A. D. 1924, 

Adjudged, ordered, and decreed: That the plaintiffs’ bill be, and 
the same hereby is, dismissed, with costs to the defendants. 

A. A. IIOEIILIXG, 

J ustice. 

The plaintiffs note an appeal in open court, and appeal bond for 
costs is fixed at one hundred dollars ($100.00) or fifty dol- 
24 lars ($50.00) cash deposit in lieu thereof. 

A. A. HOEHLING, 

Justice. 
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Memoranda in. 

December 5, 1924.—$50 deposited by plaintiff in lieu of Appeal 
Bond. 


Assignment of Error . 

Filed December 8, 1924. 

******* 

1. The Court erred in entering a decree and dismissing the 
plaintiff's Bill. 

W. (5WYNN GARDINER. 

J. W. TOMLINSON. 

Designation of Record. 

Filed December 8, 1924. 

* * * * • * * * 

The Clerk will please include in the Designation of Record on 
appeal in the alxive entitled cause the following: 

1. The bill of complaint and exhibits attached thereto. 

2. The answer of the defendants, Cuno H. Rudolph, James F. 
Oyster and J. Franklin Bell. Commissioners of the District of Co¬ 
lumbia. and exhibits attached thereto. 

8. The answer of the defendant, Schneider Baking Company and 
exhibits attached thereto. 

4. Stipulation of counsel. 

5. Opinion of the court. 

25 0. Decree of the court. 

7. Memorandum of appeal noted by plaintiff. 

8. Memorandum of deposit in lieu of bond. 

9. Assignments of error. 

10. This designation. 

\V. GWYNN GARDINER. 

J. W. TOMLINSON. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 25, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein tiled, copy of which 
is made part of this transcript, in cause No. 41985 in Equity, wherein 
Charles A. Compton et al. are Plaintiffs and Cuno H. Rudolph et al. 
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are Defendants, as the same remains upon the tiles and of record in 
said Court. 


In testimony where, 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
23rd day of March, 1925. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN II. REACH, 

ClerL 


EW. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4312. Charles A. Compton et ah, Appellants, vs. Cuno Rudolph et 
al. Court of Appeals, District of Columbia. Filed Mar. 23, 1925. 
Henry W. Hodges, clerk. 
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IN THE 


(tart at Appeals, Itetrirt of (Enlumbta 

April Term, 1925. 


No. 


4312. 


Charles A. Compton and Sarah E. Compton, 

Appellants , 

vs. 

Cuno H. Rudolph, James F. Oyster, and J. Franklin 
Bell, Commissioners of the District of Colum¬ 
bia, et al., Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, dismissing a bill 
tiled on the 20th day of November, 1923, praying for an 
injunction, enjoining the Commissioners of the District 
of Columbia from closing an alley and to enjoin The 
Chas. Schneider Baking Company from obstructing the 
alley. 
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THE FACTS. 

Charles A. Compton and Sarah E. Compton are the 
owners in fee of lot No. C in Square 516 and are en¬ 
titled to the free and uninterrupted use of the alley- 
way adjoining the rear of said lot (It. pages 1-2). It is 
shown that on the 14th day of February, 1869, one 
Joseph II. Fletcher, one Mary A. Fletcher and one 
Eliza I. Humphreys filed a subdivision as shown on 
plat recorded in Liber C. II. B., folio 13, of the records 
of the Office of the Survevor of the District of Colum- 
bia, copy of which is attached in the Record between 
pages 6 and 7; that by said subdivision the east 67 feet 
of original lot 1 was subdivided into lots C, D, E, and 
F. The south 10 ft. of original lot 28 was dedicated 
as an alley 10 ft. wide, and the east 3 by 43 ft. of origi¬ 
nal lot (2) was dedicated as an alley three feet wide 
leading from said 10 ft. alley to said original 20 ft. 
alley, in said Square (R. page 9) said alley being dedi¬ 
cated in the said subdivision for alley purposes and 

that the District of Columbia bv its Commissioners ac- 

* 

cepted the said alley and directed the Surveyor of the 
District of Columbia to enter the same of record. This 
act on the part of the Commissioners coupled with the 
act of Joseph II. Fletcher and others was a dedication 
of said alley for public use, and it has so been used by 
the public for a long period of time (R. p. 2), except 
as to the 3 ft. portion of the alley above mentioned, 
upon which there is a building having been erected 
more than thirty years ago (R. page 9). 

Lot C in square 516 was conveyed by Joseph H. 
Fletcher and others to Joseph II. Davidson and that 
the heirs at law of Joseph H. Davidson conveyed said 
lot to these appellants on the 31st day of October, 1919. 

Lots 1), E and F, 42, 46, 800, 801, 853, in Square 5, 6, 
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are owned by the Charles Schneider Baking Company, 
who is contemplating building upon the alley area 
closed bv the order of the Commissioners of the Dis- 

w 

trict of Columbia dated August 31, 1923, in moderniz¬ 
ing and enlarging its bakery plant (R. page 9). 

On the 31st day of August, 1923, the Commissioners 
of the District of Columbia accepted a dedication of a 
portion of lot D in Square 516 from the Charles 
Schneider Baking Company, and ordered the alley to 
be closed except that part in the rear of lots C and 1) 
(R. page 7). The Commissioners ordered the Surveyor 
of the District of Columbia to record in his office a plat 
closing the above mentioned alley, said plat containing 
a petition to the Commissioners of the District of Co¬ 
lumbia purporting to be signed by the owners of all 
land abutting on the alley parts which are to be closed; 
that said plat is not signed by the appellants nor 
either of them. (A copy of said plat is in the Record 
between pages 4 and 5.) 


ARGUMENT. 

I. THE COMMISSIONERS DID NOT LAWFULLY 
ACQUIRE THE LAND WITH WHICH TO 
WIDEN THE ALLEY. 

Dedication. 

The Commissioners of the District of Columbia have 
not received any land, as provided by law, with which 
to widen the alley here in question. 

Dedication is defined as the giving of land or an 
easement therein for the use of the public by the owner 
(9th Enc. of Law, 2d Edition, page 21, and cases cited 
in note 1). The essential thing to the validity of a ded¬ 
ication is that it shall be made by the owner of the fee, 
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that it should he for the use of the public, that it should 
he accepted for the public. 

Iu the case of 

Morgan vs. Kailroad Company, 96 l\ S., 716. 


The Supreme Court of the Cnited States laid down 
the doctrine at page 7-.‘>, as follows: 


“Xo particular form of words is required to the 

validity of a dedication. The dedication mav be 
• » 

by survey and plat alone without any declaration, 
either oral or on the plat. That it was the inten¬ 
tion of a proprietor to set apart certain ground for 
the use of the public. 




On the same page the Court again says: 


“The question of whether a person intends to 
make a dedication of ground to the public for a 
street or other purpose must be determined by his 
acts and statements explanatory thereof, in con¬ 
nection with all the circumstances which surround 
and throw light upon the subject, and not to what 
he may subsequently testify as to his real intent 
in relation to the matter.” 


The essential element to the validity of a dedication 
is whether it is given by the owner for the use of the 
public. The part of lot 1) in Square 516 contended to 
be dedicated is owned bv the Charles Schneider Baking 
Company (R. page 8) which corporation admits by its 
answer that it contemplates building upon the alley 
area closed bv the order of the Commissioners of the 
District of Columbia. The answer also states that the 
allev is a “blind allev and as such not used bv, and of 
no use to, the public” (R. page 9). The defendant 
Commissioners by the stipulation admit that if the 
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allev was closed, the District of Columbia would be re- 
lievcd from the obligations to further light, pave, re¬ 
pair, clean, police, and otherwise care for the space 
theretofore embraced in said alleys and parts of al¬ 
leys. (R. page 12.) 

The law considers the owner’s acts and declaration 
in determining whether the donation is for the use of 
the public and there is nothing in this record tending 
to show that the rear part of lot D is to be used by the 
public, but the facts on the contrary, we submit, show 
beyond any peradventure of a doubt that this land is 
to be used exclusively bv the donor as an avenue of 

%> V 

egress and ingress to its own establishment and for 
its own private gain. 


Commissioners Cannot Accept Land as Dedication 
Under Section 1(J08-b of the Code. 

Again the Commissioners of the District of Colum¬ 
bia under Section 1(508-1) of the Code of Laws of the 
District of Columbia, have no authority to accept the 
rear part of lot D in Square 51(5 as a dedication. This 
section of the Code is as follows: 


»< r p 


That the said Commissioners are authorized to 


accept the dedication of an alley or alleys and in 
connection therewith to close anv existing allev or 
alleys in the square or block in which such dedica¬ 
tion is made, upon the application of the owners of 
all property abutting on such existing alley or 


alleys. 
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The alleged dedication is not the dedication of an 
alley, but merely a strip of land 7 feet by 17 feet. Fur¬ 
thermore, the petition is not signed by the owners of 


all property abutting on the existing alley. The peti¬ 
tion was not signed by the appellants. 
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The statute must be complied with as said by this 
Court in 

Watson vs. Carver, 27 App. I). C. 555, 560. 

“There was no valid statutory dedication, for 
an essential provision of the statute was not com¬ 
plied with and without this there could be no valid 
statutory dedication.” 


Commissioners Cannot Widkn Alley Under Section 

160S of the Code. 

Before the Commissioners of the District of Colum¬ 
bia could widen tin* alley here in question under Sec¬ 
tion 1608 of the ('ode of Laws of the District of Colum¬ 
bia, a condemnation proceeding must be had as said 
by the Supreme Court of the District of Columbia in 
the case of 

In Re Opening of Alley in Square 2843, in the 
District of Columbia, 40 W. L. R. 260. 


The Court said: 

“A proper construction of Section 1608 of the 
Code would seem to authorize the Commissioners 
to institute condemnation proceedings for the pur¬ 
poses stated, when any one of the three conditions 
lias been complied with.” 


There were no condemnation proceedings had in the 
matter of widening the alley here in question (R. p. 11). 


II. COMMISSIONERS CANNOT LAWFULLY 

CLOSE THE ALLEY. 

Commissioners Cannot Close the Alley Under Sec¬ 
tion 1608-a of the Code. 

The Commissioners of the District of Columbia con¬ 
tend that they have authority to close the alley under 
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Section 1608-a of the Code of Laws of the District of 
Columbia, which is as follows: 

“That if in the opening, extension, widening or 
straightening of an alley or minor street, or in the 
extension or widening of public streets or high¬ 
ways, an alley or part of an alley may have been, 
or may hereafter he, in the judgment of the said 
Commissioners rendered useless or unnecessary, 
said Commissioners are authorized to close the 
same.” 


The Commissioners of the District of Columbia had 
not acquired land lawfully with which they could widen 
the alley, therefore, they could not proceed under the 
above mentioned section. 

The Commissioners of the District of Columbia have 
no implied power as this Court in the case of 
Fay vs. Macfarland, 32 App. D. C. 295. 


said: 


“The Commissioners are creatures of statute. 
They possess no implied powers. Their authority 
to act must be gathered from the express terms of 
the law* granting it. Hence, if any attempt to act 
under a statute granting authority, they must com¬ 
ply literally with its requirements. Neither has 
the court any implied jurisdiction in the prem¬ 
ises.” 

And again in 

Newman vs. Willard’s Hotel Co., 47 App. D. C. 
323-326. 


This Court said: 

“It has thus been decided that the Commission¬ 
ers are creatures of statute, possessing no inherent 
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powers, and not constituting a municipal corpora¬ 
tion, but being merely the executive agents of a 
peculiar form of municipal government created 
bv Congress, and in which Congress has reserved 
to itself the power of general legislation and of 
municipal regulation.” 

Assuming that the Commissioners had lawfully ob¬ 
tained the land with which to widen the alley in ques¬ 
tion, vet the Commissioners bv this Section of the Code 
are not given authority to widen part of an alley and 
close the remainder as they are attempting to do in 
the case at bar. 


The Partial Closing of An Alley is Provided Under 

Section 1 GOo of the Code. 

Section IGOS-a of the Code of Laws under which the 
Commissioners of the District of Columbia are pro¬ 
ceeding, when construed, as it must be, with Section 
lGOa, provides for the closing of a whole alley when 
another separate and distinct alley was so widened as to 
render the other allev useless. Congress did not intend 
to give the Commissioners of the District of Columbia 
authority under Section l()08-a to widen part of an 
alley and close the remaining portion of the same alley. 

Congress in Section 1 GOo gave the Commissioners of 
the District of Columbia authority and provided means 
to close part of an alley. Section 1G05 is as follows: 


“That whenever all the owners of an entire 
square, or all the owners of a part of a square 
bounded on all sides by public streets, in the Dis¬ 
trict of Columbia, shall present to the Commis¬ 
sioners of the District of Columbia a petition ask¬ 
ing that an alley or alleys within said square or 
part of square may be closed wholly or partially, 
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and shall in said petition offer to dedicate for pub¬ 
lic use, and shall so dedicate if in the opinion of the 
Commissioners of said District such dedication is 
necessary, as alley ways ground owned by the peti¬ 
tioners in amount equal at least in area to that of 
the alley way sought to be closed, and shall also 
present to said Commissioners with said petition 
a correct plat of said square or part of square 
signed by all of the owners thereof, upon which 
shall be accurately delineated the positions and di¬ 
mensions of the existing allev way or wavs and a 

subdivision of the entire area of the allev or allevs 

• • 

sought to be closed into parcels, according to an 
agreement of all said owners for the future owner¬ 
ship of the same, the name of the agreed future 
owner of each parcel being marked thereon, and 
showing also the position and dimensions of the 
new alley way or ways proposed to be substituted 
therefor, it shall be the duty of said Commission¬ 
ers, upon being satisfied of the truth of the facts 
stated in the petition as to ownership and of cor¬ 
rectness of the plat, and also that the proposed 
change will not be detrimental to the public con¬ 
venience, to make an order declaring the existing 
alley way or ways closed, as prayed for, and open¬ 
ing the new alley way or ways proposed to be sub¬ 
stituted therefor.’’ 

This is the section, we submit, that the Commission¬ 
ers of the District of Columbia must comply with in 
order to partially close an alley as attempted in the 
case before this Court. This Section, Section 1605, has 
not been complied with bv the Commissioners of the 
District of Columbia. 


CONCLUSION. 

Therefore, we most earnestly contend that the Com¬ 
missioners of the District of Columbia have no author- 
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itv to close this alley in the way they have proceeded 
and according to the facts in the record. 

Respectfully submitted, 

W. Gwvxn Gardiner, 

•1. A\ ii.i.iam Tomlinson, 
Attorneys for the Appellants. 
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No. 4312 


Charles A. Compton and Sarah E. Compton, 

Appellants , 

v. 

Cuno H. Rudolph, James F. Oyster and 
J. Franklin Bell, 

Commissioners of the District of Columbia, et al. 


Brief for Appellee The Chas. Schneider Baking 

Company, a Corporation 


STATEMENT OF THE CASE 

This is an appeal by the plaintiffs below from the 
action of the court in dismissing their bill heard upon 
bill, answer and stipulation (R., pp. 12, 13). 

On August 31, 1923, the Commissioners of the Dis¬ 
trict of Columbia, upon the petition of the appellee 
The Charles Schneider Baking Company, formally 
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closed, in Square No. 51G, District of Columbia, a por¬ 
tion of a twenty-foot original alley and the entirety of 
a three-foot alley (Plat, R., between pp. 4-5), both of 
which had in fact been closed for more than thirty 
years by a building erected thereon (R., p. 9), and also 
formally closed the west sixty-three feet of a ten-foot 
blind alley extending into said square one hundred 
feet from the building line of Fourth Street, North¬ 
west, at the same time making seven feet wider the 
west seventeen feet of the remaining thirty-seven feet 
of said alley (See plat, R., between pp. 4 and 5). 

Thereafter and on November 20, 1923, the appel¬ 
lants filed their bill in the court below, seeking to en¬ 
join the Commissioners from closing said alleys and 
The Chas. Schneider Baking Company from erecting 
any structure thereon, claiming they would be irre¬ 
parably damaged unless the defendants were so en¬ 
joined (R., pp. 1-3). 

The entire area of the plaintiffs’ lot, which abutted 
on the portion of said ten-foot alley not closed (See 
plat, R., between pp. 4 and 5) had been at all times 
since 1896, long prior to their acquisition thereof, cov¬ 
ered by a building with no doors or other opening per¬ 
mitting ingress and egress to and from said alley (R., 

p. 10). 

By the closing of the portion of said ten-foot alley 
closed by the Commissioners’ said order, the District 
was thereby relieved from the obligation to further 
light, pave, repair, clean, police and otherwise care 
for the space theretofore embraced therein (R., p. 12). 

The Chas. Schneider Baking Company is the owner 
of all the land abutting on the portions of the alleys 
closed by the Commissioners’ order (See plat, R., be¬ 
tween pp. 4 and 5), and contemplate building upon 
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and otherwise improving the alley area closed by said 
order in modernizing, enlarging and making extensive 
improvements to its bakery plant in said Square (R., 
p. 9). 

The history of the creation of said alleys and the 
connection of the parties hereto therewith is as fol¬ 
lows: 

Charles A. Compton and Sarah E. Compton, appel¬ 
lants herein, are the owners in fee simple, through 
mesne conveyances from one Joseph H. Fletcher, of 
Lot “C” in said Square 516 (R., pp. 1, 2, 3). As 
shown by the plat between pp. 4 and 5 of the record, 
said lot is the southeast corner lot of said square. The 
Chas. Schneider Baking Company, appellee, is the 
owner in fee simple of Lots “D”, “E”, “F”, 42, 46, 
800, 801 and 853, in said Square, and conducts thereon 
a bakery plant (R., p. 9), which lots, as shown by said 
plat, comprise the entire southeast quarter of said 
Square with the exception of said corner lot of the 
appellants Compton. 

On February 14, 1869, said Joseph H. Fletcher and 
others filed in the office of the Surveyor of the District 
of Columbia a plat of a subdivision in said Square 
(R., p. 2); copy of said plat appears in the record, be¬ 
tween pp. 6 and 7. By said plat, part of original lot 1 
was divided into lots “C”, “D”, “E” and “F”; the 
south ten feet of original lot 28 (now lot 46) was dedi¬ 
cated as Alley “ A” (the ten-foot alley in controversy), 
and the east 3 by 43 feet of original lot 2 (now lot 801) 
was dedicated as Alley “B”, leading from Alley “A” 
to an original twenty-foot public alley. The Commis¬ 
sioners of the District of Columbia accepted the dedi¬ 
cation of Alleys “A” and “B”, as shown on the plat, 
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and the plat was duly recorded by the Surveyor, in 
Liber C H B, at folio 13, of the records of his office 
(R., pp. 2, 5). Said alleys “A” and “B” thereby be¬ 
came public alleys for public use. 

The three-foot alley “B”, in the rear of lot 4f>, and 
on the northeast corner of lot 801, ceased to be avail¬ 
able for alley purposes more than thirty years prior 
to the action here in controversy, having at that time 
been closed by a building erected thereon, has ever 
since been so closed, and was so closed before the Bak¬ 
ing Company became the owner of said last-mentioned 
lots and before appellants became owners of Lot “C” 
(R., p. 9). It was not formally closed, however, upon 
the records of the Survevor’s office until the Commis- 
sioners’ order of August 31, 1923, hereinbefore re¬ 
ferred to (R., pp. 2, 9). 

On March 23, 1923, there was prepared in the office 
of the Surveyor of the District of Columbia a plat of a 
part of Square 516, showing, colored in green, the pro¬ 
posed closing of a part of the original twenty-foot 
alley in said square, which said part of original alley 
had also been in fact closed some thirty years before 
the erection of a building thereon (R., p. 9), and (also 
colored in green) the whole of the three-foot alley 

“B” and the east sixtv-three feet of the ten-foot allev 

* • 

“A”, in the Fletcher subdivision. Said plat also 
showed, colored in red, the north seven feet of Lot 
“D’\ By petition accompanying said plat, the appel¬ 
lee Baking Company petitioned the Commissioners to 
close the three-foot alley and said part of the twenty- 
foot alley and the east sixty-three feet of the ten-foot 
alley, indicated in green on said plat, said action by 
the Commissioners to be taken in accordance with Sec¬ 
tion 1608-a of the Code of Laws for the District of Co- 
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lumbia, and dedicated the north seven feet of Lot “D”, 
colored in red, for the widening of said ten-foot alley 
to the rear of said lot “D.” On August 21, 1923, the 
Commissioners approved said plat and directed the 
Surveyor to record the same, and it appears of record 
in the Surveyor’s office in Book 71, page 199, (See 
copy of plat, R., between pp. 4 and 5). Upon the orig¬ 
inal of said plat, immediately above the signature of 
“John G. Meinbcrg, Pr.”, there appears the name of 
the appellee: “The Chas. Schneider Baking Co.”, 
and immediately below and to the right of said signa¬ 
ture the company’s corporate seal is affixed, wdiich 
name and seal do not appear in the reproduction in¬ 
serted in the record here, as do not the respective 
colorings of red and green referred to in said petition 
and appearing on said original. Said omissions are 
evidently inadvertent, caused by failure to show them 
of the reproductive process used in making the plate 
from which the inserted plat was printed. 

At the time of said approval, the Commissioners also 
passed an order accepting the dedication and grant¬ 
ing the petition for the closing of said alley and parts 
of alleys, as shown on said plat. In said order they 
fixed the price to be paid by the appellee Baking Com¬ 
pany for the part of said original alley to be closed 
(R., pp. fi, 7), in accordance with the provisions of Sec¬ 
tion lfi08a. Said price so fixed was duly paid by the 
appellee Baking company, and thereafter a copy of 
the Commissioners’ order of August 31, 1923, was 
duly recorded in the office of the Surveyor of the Dis¬ 
trict of Columbia and in the office of the Recorder of 
Deeds of said District (R. p. 12), 
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ARGUMENT. 

Although the bill filed in the court below and the 
brief of the appellant here refer in general terms to 
“alley” and “alleys”, it is apparently conceded that 
there is no question as to the Commissioners’ action 
in formally closing, by their order of August 31, 1923, 
the part of the original twenty-foot alley and the sub¬ 
division three-foot allev which had been closed in 

* 

fact more than thirty years before bv the erection of 
a building thereon, as the only argument in the appel¬ 
lants’ brief is addressed to the alleged invalidity of 
the act of the Commissioners in closing the east sixtv- 
three feet of the subdivision ten-foot allev. 

COMMISSIONERS HAD STATUTORY AUTHOR¬ 
ITY TO ACCEPT THE DEDICATION OF 
PART OF LOT “D” AND CLOSE PART OF 
TEN-FOOT ALLEY. 

Chapter Fifty-five of the Code of Law for the Dis¬ 
trict of Columbia entitled “Surveyor,” sets out, in 
sections 1574 to 1616, various provisions covering the 
squares, parcels, lots, streets, highways, alleys, etc., 
in the District of Columbia. 

Thefollowing sections in general are applicable to 
the case at bar: 

“Sec. 1584. ALLEYS.—The ways, alleys, or 
passages laid out or expressed on any pl$t of sub¬ 
division shall be and remain at all times under 
the same police regulations as the alleys laid off 
by the Commissioners on division with the orig¬ 
inal proprietors.” 

“Sec. 1601. PLATS, WHEN TO BE RE¬ 
CORDED.—The Commissioners are authorized 
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and directed to make and publish such general 
orders to may be necessary to regulate the platt¬ 
ing and subdividing of all lands and grounds in 
the District of Columbia under their jurisdic¬ 
tion; and no such plat of subdivision made in pur¬ 
suance of such orders shall be admitted to record 
in the office of the surveyor of jaid District with¬ 
out an order to that effect indorsed thereon by 
the Commissioners of said District.” 

4 ‘Sec. 1602. STREETS, AND SO FORTH.— 
All spaces on any duly recorded plat of land there¬ 
on designated as streets, avenues, or alleys shall 
thereupon become public ways, provided they are 
made in conformity with the preceding section. 

“Sec. 1608. That the Commissioners of the 
District of Columbia be, and they are hereby, au¬ 
thorized to open, extend, widen or straighten al¬ 
leys and minor streets in the District of Colum¬ 
bia under the following conditions, namely: First, 
upon the petition of the owners of more than one- 
half of the real estate in the square or blocks in 
which such alley or minor street is sought to be 
opened, extended, widened, or straightened, ac¬ 
companied by a plat showing the opening, exten¬ 
sion, widening, or straightening proposed; sec¬ 
ond, when the Commissioners deem that the pub¬ 
lic interests require such opening, extension, wid¬ 
ening, or straightening; third, when the health of¬ 
ficer of said District certifies to the necessity for 
the same on the grounds of public health; * * * 99 

“Sec. 1608a. That if in the opening, extension, 
widening or straightening of any alley or minor 
street, or in the extension or widening of public 
streets or highways, an alley or part of an alley 
may have been, or may hereafter be, in the judg¬ 
ment of the said Commissioners rendered use¬ 
less or unnecessary, said Commissioners are au¬ 
thorized to close the same. That if the alley to 
be closed ig an original alley, they may sell the 
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land contained therein for cash at a price not less 
than the assessed value of contiguous lots. That 
if the alley is not an original alley, the title there¬ 
to shall revert to the owners of the land abutting 
thereon, but all such land shall be subject to the 
assessment for benefits hereinafter referred to.” 

i ‘Sec. 1608C That the Commissioners are au¬ 
thorized to close any alley or part of alley the 
width of which is less than ten feet upon the ap¬ 
plication in writing of the owners of all the abut¬ 
ting property. If the title to such closed alley is 
in the United States, the land shall be sold, as 
provided in section sixteen hundred and eight a 
hereof; and if the title is not in the United 
States, the land shall revert as provided in said 
section.” 

It may be noted at the outset that the action of the 
Commissioners does not assume to have been taken 
under Section 1605, providing for changing of alley- 
ways upon the petition of the property owners in said 
square; this was a part of the Act of June 30, 1902 
(32 Stat. L. ])t. 1, p. 545), w T hich limited authority was 
subsequently enlarged by the broader powers to 
change alleys granted them by the provisions of Sec¬ 
tions 1608 et seq. Nor does it assume to have been 
taken under Section 1608b, which provides another 
method of procedure in connection with the changing 
of alleywavs, to fit a different situation. 

Nor is it necessary, under Sections 1608 and 1608a, 
that the Commissioners should proceed by condemna¬ 
tion to acquire the land for a proposed widening of an 
alley. It w T ould be a strained construction, indeed, of 
Sections 1608 and 1613 which would so interpret the 
plain directions to the Commissioners. Sections 1608 
to 1608d provide the procedure to be followed in the 
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usual case; and Sections 1608e to 1613 set up the regu¬ 
lations to be followed “whenever it becomes neces¬ 
sary to open, widen, extend or straighten alleys or 
minor streets by condemnation.” 

The case of In Re Opening of Alley in Square 2843, 
40 W. L. R. 260, cited on page 6 of appellants’ brief, 
as authority for appellants’ assertion that widening of 
an alley under Section 1608 must be by condemnation, 
does not so hold. Of course a proper construction of 
Section 1608, as the court said in that case, “would 
seem to authorize the Commissioners to institute con¬ 
demnation proceedings’’ to acquire land for the widen¬ 
ing of alleys when necessary to do so. But it does not 
hold that a proper construction of said Section re¬ 
quires the Commissioners to institute condemnation 
proceedings, for the obvious reason such proceedings 
may be wholly unnecessary, as is the case when the 
land necessary for the contemplated widening of an 
alley is dedicated by the owner for that purpose. The 
case is authority only for the proposition that the 
Commissioners are authorized to institute condemna¬ 
tion proceedings, if necessary, to open, widen, extend 
or straighten alleys when the necessity therefor is 
shown bv any one of the three methods set forth in 
Section 1608, and that it is not necessary that all three 
of the conditions should be complied with. 

The action of the Commissioners as to the ten-foot 
alley in question here was taken under the power 
granted them by the second condition of Section 1608, 
authorizing them to open, extend, widen or straighten 
alleys “when the Commissioners deem that the public 
interests require such opening, extension, widening or 
straightening,” and under the provisions of Section 
1608a, empowering them, in the opening, extension, 
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widening or straightening of an alley, to close any por¬ 
tion of an alley thereby in their judgment rendered 
useless. 

The power conferred by Section 1608 to open, ex¬ 
tend, widen or straighten alleys empowers the Com¬ 
missioners to widen a part of an alley. 

A street may be widened by sections. Bigelow v. 
City of Chicago, 90 111. 49. 

The city may, under statutory power to vacate 
streets, vacate only a portion of a street. Brown v. 
San Francisco, 124 Cal. 274; Dillon on Municipal Cor¬ 
porations, 1837, note. 

If a street may be widened by sections, and the city 
may vacate only a portion of a street, having by statute 
authority to vacate alleys, the District mav vacate anv 
portion of an alley. 

The Commissioners Had Full Authority to Accept 
the Dedication of Land for the Widening of the 
Alley. 

The case of Morgan v. Bail road Company , 96 U. S. 
716, cited by appellants, directly upholds the position 
of the appellees herein, in that the dedication was 
clearly made by the proprietor with the intention to 
set apart the land for the use of the public. In that 
case, the Court quotes with approval from Godfrey v. 
The City of Alton, 12 Ill. 29, as follows: 

“ ‘No particular form of words is required to 
the validity of a dedication. The dedication may 
be made by a survey and plat alone, without any 
declaration, either oral or on the plat, that it was 
the intention of the proprietor to set apart certain 
grounds for the use of the public. An examination 
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of the eases referred to on the argument will show 
that dedications have been established in every 
conceivable way by which the intention of the 
dedicator could be evinced.’ ” 

The Court later quotes with approval the following 
from the case of The City of Columbus v. Dahn, 36 
Ind. 330: 


“ ‘The queston whether a person intends to 
make a dedication of ground to the public for a 
street or other purpose must be determined from 
his acts, and statements explanatory thereof, in 
connection with all the circumstances which sur¬ 
round and throw light upon the subject, and not 
from what he may subsequently testify as to his 
real intent in relation to the matter.’ ” 

In the case at bar, the declaration accompanying the 
plat is that: 

“We, the undersigned, * * * dedicate to 

the District of Columbia the areas shown hereon 
in red”; (R., plat, between pp. 4 and 5); 

and the order of the Commissioners (R., pp. 6-7) 
states: 


“It is hereby Ordered: That the dedication of 
a portion of Lot D in Square 516, as indicated in 
red on said plat, is hereby accepted.” 

Section 1601 of the Code authorizes the Commis¬ 
sioners to make general orders for the platting and 
subdivision of lands, and that no plat made in pur¬ 
suance of such orders shall be recorded by the Sur- 
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veyor without an order to that effect endorsed thereon 
by the Commissioners. 

Section 1602 then provides: 

“STREETS, AND SO FORTH. All spaces 
on any duly recorded plat of land thereon desig¬ 
nated as streets, avenues or alleys shall thereupon 
become public ways, provided they are made in 
conformity with the preceding section.” 

The Commissioners, in the exercise of their conceded 
authority, approved the plat and ordered it to be duly 
recorded by the Surveyor; and by that action the area 
designated as an alley thereupon became a public way. 
They had the authority to order the plat recorded 
when it conformed to their regulations made under 
the provisions of Section 1601 of the Code; and a plat 
carrying a dedication of land for an alley, duly ap¬ 
proved by the Commissioners and ordered to be re¬ 
corder, is in fact a lawful dedication and a lawful ac¬ 
ceptance of a dedication. 

Under the authority of Morgan v. Railroad Com¬ 
pany, supra, the filing of the plat by the Baking Com¬ 
pany, and its statement that it “dedicates to the Dis¬ 
trict of Columbia” the area for the widening of the 
ten-foot alley, show plainly that the land is given by 
the owner for the use of the public, and the fact that 
it is intended to use the closed portion of the alley in 
the improvement of the bakery is not in the least in¬ 
consistent with the continued use by the public of the 
open portion of the alley and of the additional width 
added to it in the rear of Lot “D”. 

In Lansburgh v. District of Columbia, 8 App. D. C. 
10, the case involved alleged dedication of land for the 
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widening of Columbia Road. Lansburgh, owner of 
property abutting on said road, wrote a letter to the 
Commissioners of the District, authorizing them to 
proceed with the widening and promising to execute 
thereafter a deed of the land used for the purpose. 
There was no formal acceptance of the dedication; 
in fact, the Comissioners did not reply to the letter, 
but the court held that acceptance might be implied 
from their conduct in going upon the land and begin¬ 
ning the work of widening the road. Lansburgh af¬ 
terward sought to recover possession of the land, 
which the court denied him. 

“The letter of the plaintiff to the Commissioners 
was not, as contended, mere evidence of an intention 
to make a donation by deed, and inoperative until car¬ 
ried into execution in that way. It was, in itself, a 
sufficient dedication to the use applied for, and when 
accepted and acted on by the Commissioners, as shown 
by the evidence, worked a complete estoppel. Morgan 
v. Railroad Co., 96 U. S. 716. * * * 

“At the time of the dedication under consideration, 
the Commissioners were possessed generally of the 
powers and duties that had been conferred upon for¬ 
mer District governments, with respect to streets and 
highways in general. Among these was the power to 
widen existing roads to not more than one hundred 
feet. R. S. D. C., sec. 250. 

“The widening of Columbia Road was therefore 
within their power and discretion, and they were the 
proper persons to receive dedications of land for the 
purpose. 

“Notwithstanding the authorities cited by the appel¬ 
ant, it may well be doubted whether, as against the 
right of the owner to retract a dedication once form- 
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ally made to public use, it is necessary that there shall 
have been a formal acceptance by the public authori¬ 
ties, in any case.” 

TO ENJOIN THE VACATION OF SAID ALLEY- 
AREA, IT MUST CLEARLY APPEAR THERE 
WAS NO PUBLIC INTEREST, AND THE 
POWER OF THE COMMISSIONERS TO VA¬ 
CATE IS NOT AFFECTED BY THE PACT 
THAT BENEFIT MAY RESULT TO INDI¬ 
VIDUALS. 

It is admitted that the three-foot alley and the part 
of the twenty-foot alley had not been used by the pub¬ 
lic for a long period of time, a building having been 
erected upon them more than thirty years before the 
present suit; and since the erection of said building 
the ten-foot allev has been a blind allev one hundred 
L*et long, affording a rear approach only to land of the 
Baking Company and of the appellants. (R., p. 9). 
But as a matter of fact, appellants’ building covers 
the whole of lot “C” owned by them, which building 
has no doors or other openings permitting entrance 
into said building from the alley (R., p. 10). 

By stipulation (R., p. 12) it was admitted that by 
the closing of the alleys and parts of alleys affected 
by the order of August 31, 1923, the District of Colum¬ 
bia was thereby relieved from the obligation to further 
light, pave, repair, clean, police and otherwise care for 
the space theretofore embraced in said alleys and 
parts of alleys. Clearly it was within the discretion of 
the Commissioners to determine whether the public 
interest required the continuance of a long blind alley, 
serving no public purpose that would not be equally 
as well served by a portion of said alley, thus relieving 
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the public of the burden of lighting, paving, repairing, 
cleaning, policing and otherwise caring for the greater 
area. 

That the Commissioners deemed the public interests 
required the widening of the alley in question and the 
closing of the unusued portion of it is shown by the 
fact that they approved the plat. 

“Although a final ordinance vacating a street 
contains no declaration that the public interest 
or convenience requires that the street be closed, 
yet the adoption of the ordinance is itself a de¬ 
termination by the council that the public inter¬ 
est or conveyance requires the vacation.” 

People ex rel. Webb., Atty. Gen., v. City of Los 
Angeles, 62 Cal. App. 781, 218 Pac. 63. 

Brown v. Board of Supervisors, 124 Cal. 278, 
57 Pac. 82. 

“When a municipal corporation invested by the 
legislature with power to close streets, alleys and 
highways, or to acquire property, undertakes to 
exercise the power, the presumption will be in¬ 
dulged that it is in the interest of and for the 
benefit of the public, and that the proceeding is 
not for private or individual use or advantage. 
And so, if the municipality ordains that an alley 
or highway shall be closed, or a street opened, it 
will be presumed that it is done in the interest 
of the public, and necessary for public purposes, 
and the burden of showing to the contrary will 
be upon the persons who object to the proceed¬ 
ing.” 

Henderson v. City of Lexington, 132 Ky. 390, 
111 S. W., 318, cited in 

Henderson, etc. v. Henderson et al., 187 Ky. 453, 
219 S. W. 809. 
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The fact that the Baking Company, petitioner for 
the closing of said alleys, would be benetitted by their 
closing is no legal ground of objection to the Commis¬ 
sioners’ action. 

“It has frequently been held that the mere fact 
that petitioners for the vacation of a street, or 
other persons, will be benefited by such vacation 
is not sufficient to constitute such fraud or abuse 
of discretion as to authorize a court to interfere, 
and the courts will not ordinarily look into the 
motives influencing the local authorities. The 
mere fact that a vacation results in private bene¬ 
fit neither shows fraud nor abuse of discretion, for 
it usually happens that some one is benefited more 
than the general public and at the same time it 
may be better for the general public to have a 
highway vacated, especially where it is not of 
public utility, or is a useless expense, or the like. 
This is usually for the local authorities to deter¬ 
mine in their discretion.” 

Elliott on Roads and Streets , 3d Ed., Sec. 1183: 

The vacated ground, of no use to the public, but on 
the other hand an expense to the District to light, 
clean, pave, and protect, is to be used by the Baking 
Company in modernizing, enlarging and making exten¬ 
sive improvements to its bakery plant, thus bringing 
the case within the doctrine laid down by Secton 1403 
of McQuillin on Municipal Corporations , quoted with 
approval in Friendship Fire Co. v. Wilmington Auto 
Co., 12 Del. Ch. 194, 109 Atl., 420. 

“The true rule seems to be that a municipality 
cannot vacate a street or a part thereof for the 
sole purpose of benefiting an abutting owner, and 
that the power to vacate streets must not be exer- 
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cised in an arbitrary manner, without regard to 
the interest and convenience of the public or indi¬ 
vidual rights, but that a municipality may vacate 
a street on the petition of an abutter for his bene¬ 
fit where the vacation is also for the benefit of the 
municipality at large, i. e., where the use to which 
the vacated part of the street is to be put is of 
more benefit to the communitv than the retention 
of said land as a way for a street.’’ 

In the recent case of People ex. rel. Shaner et al. v. 
Chicago B. & Q. B. Co., 314 Ill., 445, 145 N. E. 647, 
(decided in December, 1924), the Court said: 

“Vacation ordinances are seldom passed with¬ 
out some private individual being benefited, and 
the ordinances are usually passed at the sugges¬ 
tion of some interested person. Because some 
private interest may be served and other private 
interests damaged by the vacation does not render 
a vacation ordinance void. Before such ordinance 
is void it must clearly appear that no considera- 
ton of public interest could have led to its enact¬ 
ment.” 

See also: 

Marshalltown v. Forney, 61 Iowa, 578; 

Matter of New York City, 28 N. Y. App. Div. 
143, 157 N. Y. 409; 

Canady v. Coeur d’Alene Lumber Co., 21 Idaho 
77, 120 Pac. 830; 

Knapp Stout Co. v. St. Louis, 156 Mo. 343, 56 
S. W. 1102; 

Village of Bellevue v. Bellevue Imp. Co., 65 
Nebr. 52. 

AVindle v. City of Valparaiso, 62 Ind. App. 342, 
113 N. E. 429. ‘ 

Wolbach v. Rubens, 307 Ill. 186, 138 N. E. 521. 
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APPELLANTS HAVE NOT ESTABLISHED A 
CASE FOR EQUITABLE RELIEF. 

After the closing ordinance was passed, the appel¬ 
lants had the same right of access to their property, 
the same means of ingress and egress, that they had 
before, their alley facilities were in fact improved by 
the widening of the alley to the west of their lot. The 
closing of the sixty-seven feet of the blind alley west 
of the appellants’ lot worked no injury to them, and 
they are not to be heard in a court of equity. 

In the case of Foster et at. v. City of Topeka (Kan¬ 
sas, Nov., 1922), 210 Pac. 301, the plaintiff asserted, as 
the appellants here assert, that the closing of a public 
way was designed, not to accomplish a public purpose, 
but to confer a private benefit, without proof, as there 
is none here, to support the assertion. The court very 
properly dismissed their bill with the following com¬ 
ment : 


“Plaintiffs assert the ordinance is designed, 
not to accomplish a public purpose, but to confer 
a private benefit. Plaintiffs are not guardians of 
the public welfare. The state corrects abuse of 
corporate power, and, unless the plaintiff’s dis¬ 
close a special private interest, distinct from that 
of members of the general public, they may not 
interfere. 

“Plaintiffs could not create for themselves 
vested nterests in maintenance of public ways be¬ 
yond this: That they have reasonable means of 
ingress to and egress from their lots—and no 
closing of ways produces special private injury 
of which equity takes note until ingress and egress 
are unreasonably impaired.” 
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The language used by the Court in Lockwood v. City 
of Portland, 288 Fed. 480, is applicable to the case at 
bar: 


“That the property owner, whose property is 
situated as is that of the appellant in this case” 
(not abutting on the part of street closed) “has 
no standing in a court of equity to enjoin vacation 
proceedings by municipal authorities, or in a 
court of law to recover damages for such vaca¬ 
tion, is fully established by the following authori¬ 
ties, among many others that might be cited: 

Jones on Easements, Secs. 342-357 ; 

Lewis, Eminent Domain (3d Ed.) Sec. 198; 

Hawley v. Baltimore, 23 Md. 270; 

City of East St. Louis v. O’Flynn, 119 Ill. 200, 
10 N. E. 395; 

Freeman v. Centralia, 67 Wash. 142, 120 Pac. 
886 .” 

Save as to the portion of the ten-foot alley imme¬ 
diately to the rear of their lot, the appellants at no 
time had or could have had any legitimate use of said 
ten-foot alley except as a rear approach to the prop¬ 
erty of the appellee Baking Company, as that was the 
only property other than their own abutting on said 
alley. The closing order did not affect their rights in 
the slightest, and they have therefore no standing in a 
court of equity to ask the enjoining of an act that in 
no wise injuriously affects them. 

People v. Wieboldt, et al., 233 Ill. 572 

Mint Realty Co. v. Wanamaker, 231 Pa. 277. 

In the language of Schmoldt v. Nagel , 151 Mich. 502: 
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“The grievance of complainants is purely 
fanciful, and not one to be redressed by injunc¬ 
tion.” 

In view of the foregoing, it is respectfully submitted 
that the action of the court below is dismissing the 
bill herein should be affirmed. 

John E. Laskey, 
Attorney for the Appellee, 
The Chas. Schneider Baking Company. 






